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The American Chemistry Council (“ACC”), The Fertilizer Institute (“TFI”), The National
Industrial Transportation League (“League”), the Chlorine Institute, and the Corn Refiners
Association (“CRA”) (collectively the “Coalition Associations”) jointly submit these Opening
Comments in response to the Notice of Proposed Rulemaking served by the Surface
Transportation Board (“Board”) in the above-captioned docket on September 12, 2019
(“NPRM”). The NPRM proposes a new procedure for challenging the reasonableness of rail
rates that is based upon recommendations in a Report issued by the Board’s Rate Reform Task
Force (“RRTF”) on April 25, 2019 (“RRTF Report”). The new procedures, which the Board
calls “Final Offer Rate Review” or “FORR,” constitute an attempt to provide “a more accessible
avenue for rate reasonableness review by the Board” in smaller cases by “providing faster, less
costly review of claims of unreasonable rail rates.”1
I.

Statement of interest and summary of comments.
Collectively, the Coalition Associations represent a broad spectrum of shippers across

multiple industries that depend upon meaningful and accessible regulation to prevent railroads
1

NPRM at 7.
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from abusing their market power to charge unreasonable rates. They strongly support the actions
the Board has proposed to make rate reasonableness remedies more accessible to a greater
population of captive shippers in this docket and in Docket Nos. EP 756, Market Dominance
Streamlined Approach (Served Sept. 12, 2019), and EP 761, Hearing on Revenue Adequacy
(served Sept. 12, 2019). They also believe that these proposals must be part of a broader, holistic
effort to reduce the need for regulation of rail rates through enhanced competition.
FORR establishes a process for rate reasonableness cases but does not prescribe a
methodology to determine reasonableness.2 Instead, FORR allows the parties to propose any
methodology that satisfies the three sets of criteria outlined in the NPRM, which are the rail
transportation policies, Long-Cannon factors, and appropriate economic principles.3 While the
Coalition Associations support that approach, it nevertheless requires shippers to take a “leap-offaith” that they will be able to develop methods that the Board ultimately will deem acceptable.
It is absolutely critical, therefore, that the Board provides a reasonable opportunity for shippers
to obtain crucial information to develop methodologies that are workable and supportable.
In these comments, the Coalition Associations offer substantive improvements to ensure
complainants have access to sufficient information to devise defensible methodologies for
determining rate reasonableness. This requires extending the discovery period to 35 days,
creating an expedited procedure for motions to compel, and expanding access to the waybill
sample. In addition, the Coalition Associations propose a bifurcated market dominance process
that allows complainants who cannot avail themselves of the streamlined market dominance
process proposed in EP 756 to still use the FORR process. They also suggest modifications to,
and clarifications of, the relief caps to better reflect the utility of the FORR process.
2

NPRM at 15.
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NPRM at 10-11.
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Furthermore, they question the Board’s rationale for excluding Class II and III carriers from the
expedited and less costly FORR process, which leaves those carriers subject only to the
admittedly complex, lengthy, and expensive SAC process. In Exhibit 1, the Coalition
Associations have presented both clean and redlined versions of the proposed regulations in
Appendix A of the NPRM to reflect their proposed modifications to the Board’s proposals.4
Finally, through these comments and testimony in EP 761, ACC presents a new
methodology for determining rate reasonableness that combines the rate benchmarking principles
recommended by the Transportation Research Board (“TRB”)5 and the revenue-adequacy
constraint discussed in Coal Rate Guidelines, Nationwide, 1 I.C.C. 2d 520, 534-37 (1985)
(“Guidelines”). ACC’s proposed rate benchmarking methodology is a strong candidate for use
in the FORR process. Moreover, the methodology is as economically robust as SAC and thus
should be available for use by all shippers in all circumstances without limiting the available
relief. The presentation of this new methodology is sponsored by the attached Verified
Statement of Kevin W. Caves and associated electronic work papers (“Caves V.S.”).6
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Due to some overlap between this proceeding and EP 756, the proposed rules in Exhibit 1
should be considered in concert with the proposed rules in Exhibit 1 of the Coalition
Associations’ opening comments in EP 756.
5

Transportation Research Board, Modernizing Freight Rail Regulation, Special Report 318,
National Academies of Sciences, Engineering, and Medicine (2015), available at
http://www.trb.org/Main/Blurbs/172736.aspx. The TRB’ prepared this report pursuant
Congressional directive in the Safe, Accountable, Flexible, Efficient Transportation Equity Act:
A Legacy for Users of 2005, Public Law 109-59, Section 9007.
6

The electronic workpapers have been filed under seal because they contain data from the
Confidential Costed Waybill Sample. Any party desiring access to these workpapers is advised
to submit an appropriate request for waybill access to the Board. Once a party has signed the
appropriate waybill access agreements with the Board, Thompson Hine may share the
workpapers with that party.
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II.

There is an urgent need for an alternative rate case standard that is accessible to
carload shippers.
The Board’s current procedures for determining maximum reasonable rail rates have

proven to be ineffective for, and inaccessible to, the vast majority of captive rail shippers that
ship in carload quantities. For over 20 years, the only method was the Stand-Alone Cost
(“SAC”) process, which was “too costly, too time consuming, and too unpredictable,” especially
for carload shippers.7 Despite efforts to develop alternatives to SAC, the resulting procedures
also have been cumbersome, costly, and ineffective, as they have tried to mimic SAC results.
For these and other reasons, Board members have stated in recent cases involving carload traffic
that finding an alternative to SAC should be a priority. The Board significantly advances that
priority with the FORR proposal in the Notice.
A SAC case is an enormous undertaking, and “[e]ven the most straightforward SAC case
. . . involves a lengthy and complex proceeding.”8 From start-to-finish, a SAC case can take over
five years, not including appeals. Litigation costs for unit train coal shippers were upwards of $5
million over a decade ago in 2007.9 They are even more costly today and especially for carload
shippers who often must design a more extensive SAC network to serve scores of origindestination pairs and model more complex operations.
To develop a SAC case, a shipper must design and construct a hypothetical railroad
(called a “Stand-Alone Railroad” or “SARR”), accounting for everything from the number, type,
and transportation costs of rail ties; to the terrain the railroad traverses; to maintenance
7

Total Petrochemicals & Refining USA, Inc. v. CSX Transp., NOR 42121, slip op. at 48 (STB
served Sept. 14, 2016) (Begeman, dissenting) (“Total”).
8

E.I. DuPont de Nemours & Co. v. Norfolk S. Ry., NOR 42125, slip op. at 6 (STB served Dec.
23, 2015) (“DuPont”).
9

See Simplified Standards for Rail Rate Cases, EP 646 (Sub-No. 1), slip op. at 30 (STB served
Sept. 5, 2007) (“Simplified Standards”).
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requirements.10 To defend against the shipper’s case, the defendant must assess the feasibility of
this hypothetical railroad, effectively developing its own SARR.11 Not only does this process
disadvantage shippers and encourage railroads to dispute issues,12 but also it “require[s] the
collection, analysis, and presentation of massive quantities of detailed data” and involves
“enormous evidentiary burdens and costs on both parties . . . .”13 As a result, the parties submit
evidentiary filings that involve “thousands of pages of evidence and workpapers, along with
massive electronic spreadsheets . . . .”14
SAC cases are burdensome even for the Board.15 According to Chairman Begeman,
“hundreds, if not thousands, of calls are made at the Board that lead up to its determination of
whether a rate is unreasonable.”16 Many of these calls involve “disputes over minutiae . . . that
. . . seem far removed from the core question at issue – the reasonableness of a rate.”17 This
includes “arguments over details of the imaginary restrooms needed for the imaginary crew for
the imaginary railroad . . . .”18

10

Consumers Energy Co. v. CSX Transp., Inc., NOR 42142, slip op. at 22, 99, 208-09 (STB
updated Mar. 14, 2018) (“Consumers”).
11

See id. at 42 n. 47.
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See Pub. Serv. Co. of Colo. v. Burlington N. & Santa Fe Ry., STB No. 42057, slip op. at 5
(STB served Jan. 19, 2005) (“In SAC cases, the railroad has the advantage of having much
greater knowledge and experience in how to construct and operate a railroad. Moreover, as a
potential repeat participant in SAC cases, the defendant carrier may have an incentive to contest
every detail of a SAC presentation.”)
13

Duke Energy Corp. v. CSX Transp. Inc. (Duke/CSXT), 7 S.T.B. 402, 415 (2004).
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Duke Energy Corp. v. Norfolk S. Ry. (Duke/NS), 7 S.T.B. 394, 395 (2004).
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See Duke/CSXT, 7 S.T.B. at 415.
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See Sunbelt Chlor Alkali P’ship v. Norfolk S. Ry., NOR 42130, slip op. at 32 (STB served Jun.
30, 2016) (Begeman, dissenting) (“Sunbelt”).
17

See Consumers, slip op. at 74 (Miller, commenting).
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Id. at 74 (Begeman, dissenting).
5

These problems with the SAC test cannot be remedied with tweaks. In the latest rate case
decision, Chairman Begeman observed that the Board’s latest SAC tweaks were not effective:
“The Board has taken several recent actions to help expedite the SAC process for future cases, as
directed by the Surface Transportation Board Reauthorization Act of 2015. But with every SAC
case, it seems that more and more issues are raised for the Board to resolve pertaining to the
hypothetical railroad, which increases the burden on the parties and makes meeting the new
expedited deadlines all the more difficult.”19
Despite its burdensome requirements, SAC often has been labeled the “gold standard” of
the Board’s rate review methodologies. One might expect that to be the case with all the
complexity and detail that is required. But, as the RRTF has observed, “we are deeply worried
that SAC as it is currently practiced promotes a sense of false precision.”20 That observation
prompted the RRTF to conclude that, “[i]f rate reasonableness provisions are to be meaningful to
any but a limited number of the largest rail shippers, they must be changed to provide avenues of
relief for other shippers.”21
The Board’s SAC methodology as currently practiced “promotes a sense of false
precision” in part because it is poorly connected to its economic roots. The economist who
originally developed the SAC concept characterizes the Board’s SAC test as “so far from the
models in which it was originally developed as to be unrecognizable.”22 Those models involved
profit-constrained monopolies whose prices were fully regulated, and in the context of those
models, SAC identifies the rate at which a cross-subsidy occurs and a competitive railroad would
19

Consumers, slip op. at 74 (Begeman, commenting).

20

RRTF Report at 6.
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Id.

22

Verified Statement of Gerald R. Faulhaber at 2, Reply of Concerned Shipper Ass’ns, Railroad
Revenue Adequacy, EP 722 (Nov. 4, 2014).
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enter the market if it were contestable.23 But the railroad industry is not contestable, not fully
profit-constrained, and not a monopoly industry.24 Additionally, under the SAC test, the only
competitive option is a wholly-independent SARR that transports the complainant’s traffic from
its origin to its ultimate destination. While this is consistent with the economic models used to
develop SAC, in which the only alternative was a new entrant, it does not jibe with a railroad
industry where captivity typically is limited to a bottleneck segment at the origin or destination.25
Chairman Begeman has stressed that “[i]t may not be easy (or very fast) to ultimately
develop a new approach, but it has to be a top Board priority.”26 Former Board member Miller
has made similar calls, stating in 2016 that “I believe that now is the time for the Board to begin
a major review and discussion of alternatives to SAC.”27 Thus, there is a clear and urgent need
for concrete proposals like the FORR to move the process of achieving those objectives towards
a conclusion.
The FORR process should be just a beginning, however, and not an end. The Board has
proposed FORR for low value cases. But there are alternative rate standards that are as
economically supportable as SAC, perhaps more so, and can be litigated in a much shorter time
and at a much lower cost. In Part IV below, ACC presents one such alternative that, although
ideally-suited for use in FORR cases, is sufficiently robust economically to constitute an
alternative to SAC in all cases without any of the relief limits the Board proposes to impose upon
FORR cases.
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Id. at 2.
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Id. at 2-3.
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Id. at 4-6.
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Total, slip op. at 48 (Begeman, dissenting).
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Sunbelt, slip op. at 44 (Miller, concurring).
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III.

The FORR process has the potential to provide meaningful access to rate regulation
with a few minor adjustments.
The FORR process is conceptually sound but requires certain minor modifications for

implementation to be practical and meaningful. This section addresses those modifications.
A.

The FORR timeline is reasonable with minor adjustments.

The Board has proposed a timeline of 135 days from Complaint to Decision in an FORR
case.28 The Coalition Associations generally consider that a reasonable timeline, although they
propose tweaking various components elsewhere in these comments. Specifically, they propose
to increase discovery by 14 days to 35 days, permit an optional bifurcation of market dominance
that would add 49 days, and provide an expedited process for motions to compel that could add
21 days. Depending upon whether the latter two options are exercised in any given FORR case,
those proposals could increase the 135-day timeline by 14 to 85 days.
On the other hand, the Coalition Associations would reduce the time the Board allots
itself for reaching a decision from 90 days after the filing of replies to 60 days. As the Board
itself has observed, the Canadian final offer arbitration process provides for decisions in as little
as 30, and no more than 60, days.29 This reduction would offset nearly half, and in some cases
all, of the increases to the timeline that the Coalition Associations have proposed.
B.

Discovery must provide a reasonable opportunity for complainants to obtain
the information needed to satisfy the FORR criteria.

The Coalition Associations support the Board’s efforts to simplify and expedite
discovery, which has been a major cause of protracted and costly rate-case proceedings. Certain
of the Board’s proposals, however, should be modified to ensure that the parties have an

28

NPRM at 13-14.

29

NPRM at 6, n. 11.
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adequate opportunity to develop substantive evidence. Specifically, the Board should extend the
discovery period to 35 days and establish an expedited process for handling motions to compel.
1.

Increase discovery to 35 days.

Experience with the discovery process suggests that the 21 days the Board has proposed
for discovery is insufficient. Upon receipt of discovery requests from the opposing party,
counsel first must review the requests to understand the nature and scope of material and identify
any requests that may be objectionable. Counsel then must share the requests with the client
who must determine whether it has the information, where it is located, in what form it exists,
and the time and effort to retrieve and send it to counsel. Frequently, counsel must interview
many different employees to discern this information. Counsel then must review the information
provided by the client for both responsiveness and privilege and process it for production to the
other party. This requires several weeks even in the best of circumstances.
The Board has proposed to assess the reasonableness of discovery requests in the FORR
evaluation phase based upon what a party can reasonably be expected to provide in just 21
days.30 Because shippers are more likely to require discovery of the railroads on rate
reasonableness, this very short discovery window could be used by railroads to justify refusals to
provide valuable material information. An unduly short discovery window thus could jeopardize
a complainant’s ability to present much, if any, substantive evidence. This is particularly
important for FORR cases because the Board has not mandated any methodology, but has left the
formulation of a methodology and development of supporting evidence to the parties’ initiative
so long as it satisfies certain minimum criteria. By extending the discovery period to 35 days,

30

NPRM at 8.
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the Board would add two all-important weeks that could be the critical difference in a party’s
ability to present substantive evidence while still providing an expeditious process.
2.

Adopt an expedited process for motions to compel.

For similar reasons, the Coalition Associations oppose the Board’s proposal to eliminate
motions to compel discovery in FORR cases. Although the Board would take a party’s
unreasonable denial of discovery into account when evaluating which party’s final offer to select,
a railroad may still have an incentive to withhold critical information. A complainant that has
been denied adequate discovery to make a prima facie case could find it unable to present any
viable alternative to the railroad’s final offer.
Instead of eliminating motions to compel, the Coalition Associations propose that each
party be permitted to file a single motion to compel that aggregates all the discovery disputes
with the other party and that the Board adopt expedited handling procedures. Both parties should
be required to file their motions to compel ten days prior to the close of discovery.31 During the
pendency of such motions, the procedural schedule would be tolled. Each party would be
permitted seven days each for reply and rebuttal, and the Board would endeavor to issue its
decision in seven days. Upon the Board issuing a decision, the procedural clock would resume,
and any party ordered to respond to discovery must do so within the remaining ten days in the
discovery period. This expedited process would delay an FORR proceeding by no more than 21
days, and only if a party actually files a motion to compel.
There is an additional practical reason for not eliminating motions to compel. The
NPRM only considers discovery disputes in the context of the rate reasonableness presentation.
But discovery also encompasses market dominance. Even the streamlined market dominance
31

This works best if the Board increases the discovery period to 35 days as advocated in the
preceding section.
10

approach the Board proposes in EP 756, and suggests would be required in FORR cases, does
not eliminate a railroad’s need for market dominance discovery to rebut the presumptions
established by demonstrating the six requisite criteria. The Board’s solution to address
unwarranted withholding of discovery by giving less weight to the offending party’s final offer
rate proposal does not address disputes over market dominance discovery. In contrast, the
Coalition Associations’ expedited proposal for motions to compel allows for resolution of both
types of discovery disputes.
C.

Additional years of waybill data are required to address the FORR rate
reasonableness criteria.

The Coalition Associations support the Board’s proposal to make waybill sample data
available to the parties in FORR cases.32 Indeed, the waybill sample is likely to play a
significant role in FORR cases in view of the proposed curtailments to discovery. However, the
Board should make more years of data available and clarify that it will provide access to the
confidential waybill sample, including unmasked revenue data.
The criteria by which the Board proposes to make final offer selections in FORR cases
make expanded waybill access a critical factor in the success of its proposal. Those criteria
encompass the rail transportation policies at 49 U.S.C. § 10101, the Long-Cannon factors in 49
U.S.C. § 10701(d)(2), and appropriate economic principles.33 Revenue adequacy is key to two
of the rail transportation policies.34 The Long-Cannon factors similarly are to be applied
“recognizing the policy . . . that rail carriers shall earn adequate revenues, as established by the

32

NPRM at 9.
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NPRM at 10.
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49 U.S.C. § 10101(3), (6).
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Board under section 10704(a)(2) of this title.”35 Lastly, the agency has identified revenue
adequacy as an essential element of the constrained market pricing economic principles that are
the bedrock of its rate reasonableness standards, including the appropriate degree of differential
pricing.36
The importance of revenue adequacy thus requires that the Board provide sufficient years
of waybill data to develop economically meaningful final offers in FORR cases. The agency has
stated “that revenue adequacy is a long-term concept that calls for a company, over time, to
average return on investment equal to its cost of capital” and suggested that a complete business
cycle may be an appropriate time over which to measure long-term revenue adequacy.37 In EP
761, at 2, the Board has sought comment on a definition that encompasses a minimum of five
years, and potentially more, based upon the foregoing statements in Guidelines. The average
post-World War II business cycle has lasted approximately six years.38
In both this docket and EP 761, ACC is proposing a revenue-adequacy rate
reasonableness standard that is ideally suited for FORR cases. That methodology requires
sufficient waybill data to measure long-term revenue adequacy and to develop a rate
benchmarking model that covers that period at a minimum. ACC has proposed to use the postWorld War II average business cycle of six years as the measure of long-term revenue adequacy,
but the proposed definition in EP 761 could be substituted as an alternative. Either measure,

35

49 U.S.C. § 10701(d)(2).
Guidelines at 525-28, 534-37.
37
Guidelines at 536 (emphasis in original).
38
According to the National Bureau of Economic Research, for the years 1945-2009, the
average business cycle duration was between 58.4 and 69.5 months, depending on how the
cycles are measured. See http://www.nber.org/cycles.html.
36

12

however, would require access to five or more years of waybill data.39 To provide anything less
could undermine the strength of FORR evidence that seeks to address the revenue adequacy
concepts that are woven throughout the rail transportation policies, Long-Cannon factors, and
appropriate economic principles.
Finally, the Board should clarify that it intends to provide the full waybill sample to the
parties, including unmasked revenue. That is implicit in the Board’s citation to Waybill Data
Released in Three-Benchmark Rail Rate Proceedings, EP 646 (Sub-No. 3) (served March 12,
2012), which provides for the release of unmasked revenue in Three-Benchmark cases. This fact
should be clearly stated. The utility of waybill data in a rate case is defeated if the actual rates
are masked.
D.

FORR should not be restricted to streamlined market dominance cases.

The Board has proposed that only complainants who elect to use the streamlined market
dominance process proposed in EP 756 could use the FORR rate review process.40 But it has
solicited comments on whether complainants should have the option to use the non-streamlined
market dominance process in FORR cases. The Coalition Associations oppose restricting FORR
to cases where the complainant elects streamlined market dominance.
The principal rationale for conditioning the use of FORR upon also using streamlined
market dominance is that the expedited FORR timeline may make it too difficult for parties to
submit a non-streamlined presentation.41 Regardless of whether that is accurate in any given

39

The proposed definition in the RRTF Report would vary in years based upon the length of the
then-current economic cycle. Due to the unprecedented length of the current cycle, a dozen
years of waybill data would be necessary in a rate-benchmarking case brought today. RRTF at
34. In contrast, ACC’s definition would always be six years.
40

NPRM at 9-10.

41

NPRM at 9.
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case, a complainant should have the option to bifurcate its market dominance and rate
reasonableness evidence so that it can use FORR. Market dominance evidence can be submitted
on an expedited procedural schedule that increases the total FORR procedural schedule by less
than 50 days.
Specifically, market dominance and rate reasonableness discovery can occur
simultaneously and within the same time frame, just as they would in a non-bifurcated FORR
proceeding.42 Upon the close of discovery, the complainant’s opening market dominance
evidence would be submitted 14 days later, the railroad’s reply evidence 21 days after that, and
complainant’s rebuttal evidence 14 days thereafter. All evidentiary presentations would be
limited to 30 pages of narrative, inclusive of verified statements and material created for the
litigation, but there would be no page limit on exhibits.43 Immediately after rebuttal evidence,
the FORR schedule would begin with the simultaneous filing of rate reasonableness analyses and
final offers within 14 days. The Board still would issue a consolidated decision on market
dominance and rate reasonableness at the conclusion of the entire FORR process. This
bifurcated process adds a total of just 49 days to the FORR schedule during which time the
parties can focus their efforts entirely upon market dominance without detracting from their
preparation of rate reasonableness evidence.
42

As discussed elsewhere in these comments, the Coalition Associations propose to extend the
discovery period from 21 days to 35 days.
43

As discussed in the opening comments of the Coalition Associations in EP 756, 30 pages
should be ample for small cases like FORR. The reason for excluding exhibits from the page
limits is that a party cannot control the size of a relevant document that might be produced in
discovery or in the public domain. Exhibits, however, must be limited to only public sources or
material produced by either party in discovery; a party cannot use exhibits to present information
created by the party for the litigation, such as studies, graphs or charts, to circumvent the 30-page
limit. Because exhibits have been removed from the page limits, the Coalition Associations have
set the narrative page limit at 30 pages instead of the 50-page limit proposed by the Board in EP
756.
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For reasons set forth more fully in their opening comments in EP 756, the Coalition
Associations propose that all market dominance presentations adhere to the foregoing schedule if
the complainant opts for a bifurcated approach. In FORR presentations, complainants still could
opt for a non-bifurcated (i.e., streamlined) approach when they can meet the six criteria for using
the streamlined approach in EP 756.
E.

Relief Caps

The Board has proposed a 2-year rate prescription period and a $4 million relief cap in
FORR cases.44 In general, the Coalition Associations support those proposals with some
clarifications.
First, the Board’s discussion of rate prescriptions and reparations is somewhat confusing.
The Coalition Associations interpret the Board’s proposal to be that a complainant can receive up
to two years of reparations in addition to a two-year rate prescription, and that the $4 million
relief cap would apply to both combined. The Coalition Associations oppose counting
reparations toward the two-year prescription period or the $4 million relief cap. The Board
should permit two years of reparations, consistent with 49 U.S.C. § 11705(c), and two years of a
forward-looking rate prescription. Only the 2-year prescription period should be subject to the
$4 million relief cap and that period should begin on the date of a final appealable decision. Any
damages accruing prior to that date would constitute reparations. This separation is important
because most carload shippers, who function in highly competitive markets, need predictable
transportation costs to successfully obtain business in the first place. As such, they need a
prescribed rate for a minimum of 2 years regardless of the potential for reparations in prior years.
44

NPRM at 14-16. As stated in note 31 of the NPRM, the $4 million cap actually is higher once
the Board applies the indexing that previously has been applied to the $4 million relief cap
adopted for Three-Benchmark cases in Docket No. EP 715, Rate Regulation Reforms, slip op. at
22-25 (served July 18, 2013).
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In contrast, because complainants receive reparations for traffic tendered prior to filing a
complaint and during litigation, they are undertaking an added risk by spending money for which
they may not receive any refund if they lose their case. The Coalition Associations do not object
to having a separate relief cap for reparations, which would cover the period from two years
prior to the date of the Complaint through the date of a final decision. Alternatively, the Board
could adopt a single relief cap of $8 million .
Second, the Coalition Associations agree that the FORR relief caps should be no less
than the caps previously adopted for Three-Benchmark cases. However, in calculating the Three
Benchmark caps, the Board failed to consider all of the additional costs associated with SAC and
Simplified-SAC cases. The Board looked only at out-of-pocket litigation costs. This ignores
costs associated with a much longer procedural schedule which easily can double a
complainant’s total costs in a SAC case. Specifically, a complainant must not only pay the
challenged tariff rate for several years, it often must pay higher rates on unchallenged rates due
to “rate bundling.” The insidious effects of rate bundling on rate case accessibility are discussed
in greater detail in Part V below. Those are real costs to complainants because a complainant
either chooses to absorb the higher cost during the litigation knowing that it risks recovering
nothing if it loses, or it foregoes the business altogether during the litigation due to the high rail
rate in which case that cost can never be recovered.
Third, the reasonableness of the Board’s proposed relief cap for FORR cases depends
upon how the cap is applied. The Coalition Associations presume that FORR cases would be
lane-specific, i.e., each case challenges the rate applicable to a single origin-destination pair.
Only under that assumption is the proposed relief cap reasonable. Any requirement that a
complainant aggregate multiple origin-destination pairs into a single case under a single relief

16

cap would be unreasonable for many reasons. Because carload shippers often tender traffic from
multiple origins to hundreds of destinations, a Simplified-SAC or Full-SAC case would require
them to design SARRs that replicate a clear majority of the defendant-railroad’s existing rail
network. This already has been borne out in SARRs of unprecedented size in three recent SAC
cases brought by M&G Polymers, DuPont, and Total Petrochemicals.45 The cost of litigating
such enormous SAC cases are far more than the cost of litigating the typical unit train SAC case
that the Board has used to develop the current relief caps in simplified rate cases.46 Also, the
expedited timeline for FORR cases will be more difficult to meet when claims are aggregated
because each claim really is a separate case for developing evidence. Similarly, the amount of
discovery for multiple lanes would increase, especially for market dominance. The Board’s
proposal to restrict FORR cases to facts that also satisfy streamlined market dominance further
limits aggregation.
Finally, as the Board also acknowledges, “because FORR does not prescribe a particular
methodology—nor a methodology necessarily less precise than any pre-existing procedures—the
Board’s prior rationale for capping relief based on the cost of the next more complicated
procedures does not necessarily or neatly apply here.”47 Part IV below presents a methodology
that is ideally-suited for an FORR case, is no less precise than SAC, and is just as economically
sound, if not more so. Such methodologies should not be subject to relief caps at all. The Board,
therefore, should permit parties, on a case-by-case basis, to argue that their chosen methodology
should not be subject to a relief cap, and the Board should be willing to waive the caps when it
deems that such a showing has been made.
45

M&G Polymers USA LLC v. CSX Transp. Inc., NOR 42123; DuPont; Total.

46

Simplified Standards, slip op. at 30-31.

47

NPRM at 15.
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F.

The FORR process is optimal for challenging the rates of Class II and III
railroads.

The Board has proposed to deny shippers the ability to invoke the FORR process to
challenge purely local rates of Class II and III railroads.48 The only rationale offered for doing
so, however, is that most rate cases to date indicate that complainants’ concerns relate primarily
to Class I railroads. Although all recent rate cases have been against Class I railroads, it does not
necessarily follow that there are few concerns with Class II and III rates. Rather, the dearth of
cases against Class II and III railroads also is because SAC and Simplified-SAC are the only
options available to challenge Class II and III railroad rates. Three-Benchmark cannot be used
because Class II and III carriers do not contribute to the waybill sample that is the source of the
comparable rates used in that methodology. This inability to invoke the Board’s only existing
small case methodology in challenges to Class II and III rail rates is a compelling reason on its
own to apply FORR to those carriers. Moreover, as a growing number of Class III railroads are
now owned by large holding companies and are reclaiming their pricing authority from their
Class I connections, there is a growing potential need for rate remedies in that venue.
Finally, it is illogical to exempt Class II and III railroads from the less onerous and costly
FORR process while subjecting them solely to the lengthy and expensive SAC process. The
benefits of a lower cost and expeditious rate case process accrue to them as well as to shippers.

48

NPRM at 16-17.
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IV.

Rate Benchmarking is an alternative rate methodology ideally-suited to FORR and
also is supported by the same economic principles as SAC.
ACC has spent the past 18 months developing a rate benchmarking methodology to

determine the reasonableness of rates published by revenue-adequate Class I railroads.49 That
methodology could be used in an FORR proceeding with a single minor modification to the
Board’s proposals. Specifically, as discussed in Part III.C above, the Board would need to make
more than four years of the Waybill Sample available to the parties. Rate benchmarking is an
ideal methodology for FORR cases because it requires very little discovery; has been designed
with the rail transportation policies, Long-Cannon factors, and appropriate economic principles
in mind; accounts for the degree of differential pricing needed to maintain long-term revenueadequacy; and is easily litigated within the Board’s proposed FORR timeline. Although rate
benchmarking substantially complements the FORR process, it is just as robust as SAC and thus
should not be subject to relief caps.50 The only constraint upon its use is that the defendant
railroad must be revenue adequate. Because rate benchmarking implements the revenue
adequacy constraint of Coal Rate Guidelines, ACC presents additional details of that
methodology in its written testimony in EP 761, Hearing on Revenue Adequacy.
A.

The mechanics of rate benchmarking and implementation of the revenueadequacy constraint.

The attached Verified Statement of Kevin Caves describes the underlying mechanics of rate
benchmarking and implementation of the revenue-adequacy constraint. The approach developed
49

The NPRM acknowledges these efforts and their relevance to this proceeding. See NPRM at
17-18 (citation to WB 17-44 refers to ACC’s waybill request for the purpose of developing new
rate reasonableness alternatives).
50

The Board has solicited comments on whether to establish a two-tiered relief procedure in
which the top tier would have a longer procedural schedule but no relief cap. NPRM at 16.
Because rate benchmarking can be litigated within the Board’s currently-proposed procedural
schedule, there is no need to create a second tier with a longer procedural schedule to warrant
removing the proposed relief cap.
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by Dr. Caves, hereinafter referenced as the “Benchmark Method,” addresses rate reasonableness
determinations in two steps:


First, Dr. Caves developed and tested an econometric model to predict competitive
benchmark rates for captive rail movements based upon economically relevant shipment
characteristics of competitive rail movements using real-world data, including the
Board’s Confidential Costed Waybill Sample (“CCWS”). He calls this the “Benchmark
Model.”



Second, in recognition of the Board’s regulatory objective to permit the differential
pricing of captive traffic above competitive rate levels only to the extent necessary to
achieve and maintain revenue adequacy, Dr. Caves developed the “Competitive
Threshold” or “CT,” which is a multiplier that is applied to the Benchmark Model’s
predicted competitive rate to determine the appropriate degree of differential pricing
consistent with the Board’s rail revenue adequacy standard. Caves V.S. ¶2.

Together, these two steps constitute the Benchmark Method, which prescribes a maximum
reasonable rate based upon the characteristics of the rail movement to which the challenged rate
applies and application of the CT multiplier. As that process would be virtually automatic, the
time and expense of rate case litigation effectively would be reduced to the market dominance
question.
In his verified statement, Dr. Caves describes econometric modeling in general, followed
by a discussion of the data he used to develop the Benchmark Model, the filters he employed to
identify competitive rail movements in the data, and the defining characteristics of competitive
moves that he employed as explanatory variables in the regression equation. After developing
the Benchmark Model, Dr. Caves applied the regression equation to 3.5 million data points from
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the waybill sample and evaluated the results. Caves. V.S., ¶ 23. The Benchmark Model
produced results that were both highly statistically significant and made economic sense. Id. ¶¶
23-24. After analyzing the statistical significance of the results, Dr. Caves discusses limitations
that he encountered based upon the limited years of CCWS data and the masked revenue data
available to him and how access to more complete data would improve those results. Caves V.S.
at ¶¶ 8, 11, 23, 27, 33, 36.
Next, Dr. Caves has presented a “proof of concept” illustration of how to calculate and
apply the CT annually to determine the permissible degree of differential pricing. Unlike the
regression analysis, however, Dr. Caves was not able to overcome the effect of using masked
revenue on the CT calculation. Therefore, his development of the CT is purely to illustrate the
concept; the results do not reflect a real-world application of the model. Id., ¶ 33. Although
ACC requested access to unmasked revenues and additional years of waybill data to prepare a
more robust presentation of its methodology in both this docket and EP 761, its request was
denied.51 Dr. Caves has provided instructions that enable the Board itself to substitute unmasked
revenues and additional years of data in the model and to calculate a true CT. Id., App. 1
In summary, Dr. Caves has offered the Board a working model to serve as a baseline
proposal upon which to build an economically sound and practical Benchmark Method for
determining maximum reasonable rates on market dominant rail movements. This methodology
that is based upon the same economic principles of constrained market pricing that underlay the
Board’s existing rate reasonableness methods, but without the time, cost, and complexity
associated with those methods.

51

Waybill Request WB19-48, Letter from William Brennan to Jeffrey Moreno (Sept. 30, 2019).
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B.

Benefits of rate benchmarking.

The Benchmark Method avoids the high cost and complexity of SAC cases and can be
litigated far more quickly. Shippers and railroads would no longer need to spend millions of
dollars constructing and evaluating a hypothetical SARR. Nor would they need to litigate
myriad disagreements over the SARR's design and operations. In fact, there would be little
litigation regarding the maximum rate determination because the model relies upon objective
factual inputs about a movement, such as distance and commodity type, over which there should
be little reasonable disagreement. Additionally, the algorithm need not vary by case, eliminating
the need for case-specific litigation of the model, which has plagued SAC.
The model also increases the predictability of rate relief, which both improves access to
rate remedies and reduces the need for access. At the outset of a SAC case, shippers and
railroads have little understanding of the relief that may be granted. This promotes a “kitchen
sink” approach to litigation, where both parties dispute as much as possible not knowing what
battles are actually worth fighting. It also keeps many shippers with valid complaints on the
sidelines, fearing that they could spend millions of dollars and half a decade litigating a rate case
only to lose on a technicality, a novel issue raised by the railroad, or a variety of seemingly
inconsequential issues that result in a death by a thousand cuts. Even if a shipper is able to win,
petitions for reconsideration and appeals are likely to drag out for years or the relief may be
inconsequential. A benchmarking model that is not prone to a case-by-case attack on hundreds
of fronts will give shippers the predictability they need to challenge a rate and help all
stakeholders avoid wasteful litigation.
As an offshoot of increased predictability, railroads and shippers will be more likely to
reach commercial agreement on rates. During the rate negotiation process, they can use the
Benchmark Method to identify the maximum reasonable rate and immediately determine
22

whether a rate is too high or too low without any need to resort to the Board. This should drive
railroads and shippers to agree on a reasonable rate and avoid situations where a shipper must
choose between a high contract rate, which may be unreasonable, but cannot be challenged, and
an even higher tariff rate, which can be challenged only at an astronomical expense and with
little litigation certainty.
The Benchmark Method also has clear benefits for the Board. It eliminates the need for
the Board to make “hundreds, if not thousands, of calls” to determine whether a rate is
unreasonable.52 Moreover, by providing greater predictability to shippers and railroads, it avoids
the need for litigation at all in many cases and reduces the number of issues the Board must
decide in cases that are brought before it. This enables the Board to direct more resources to
other pressing matters.
The Benchmark Method is similar conceptually to, but economically more robust than,
the existing Three-Benchmark approach, which is the rate reasonableness standard that the Board
originally adopted for use in small rate cases in the 1996 Simplified Standards decision. The
Three Benchmark approach is a simplistic comparison of the average R/VC ratio for a
“comparable” traffic group selected from the CCWS through a final arbitration process and
adjusted up or down based upon the defendant’s degree of revenue adequacy or inadequacy.
This benchmark comparison group, however, is not necessarily reflective of competitive
movements and is not determined by statistical methods. Also, litigation still is necessary to
decide between each party’s benchmark group. In contrast, Dr. Caves’ approach employs
objective criteria to identify a group of competitive movements and applies established statistical
techniques to develop a model that predicts competitive rate levels for captive movements based
52

See Sunbelt, slip op. at 32 (Begeman, dissenting) (noting the myriad decisions the Board
makes in resolving a SAC case).
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upon the factors that have the greatest influence upon competitive rate levels. He then develops
the CT to reflect the degree of differential pricing above the predicted rate level that, when
applied to all captive movements, is needed to maintain revenue adequacy. Furthermore, unlike
the Three-Benchmark approach which necessarily relies upon URCS to determine R/VC ratios,
the Benchmark Method avoids URCS, which the TRB Report has described as fundamentally
flawed.53 The Benchmark Method thus is a more direct and robust application of economic
principles in Guidelines than the Three-Benchmark method.
The Board should consider adopting the Benchmark Method as an approved rate
methodology that is equal to SAC. This would require the Board to formally adopt a regression
model with explanatory variables, data sources, time periods, and competitive movement filters.
The Board also would need to formally adopt a formula for calculating the CT and determine an
appropriate rate prescription duration. Once the Board has concluded a rulemaking proceeding
to formalize these matters, a rate case under the Benchmark Method effectively would be
reduced to the market dominance determination.
In the interim, however, the Benchmark Method is an ideal rate reasonableness
methodology for complainants to use in FORR cases. Absent formal rules, complainants would
have to update the regression model and CT in every individual case. But because Dr. Caves
already has demonstrated how to do this, the added work still could be completed within the
proposed FORR time frames. Because the Benchmark Method relies entirely upon the CCWS,
very little, if any, discovery of the railroad would be required. As discussed in Part III.C,
however, it would be essential to provide more than four years of CCWS data. All of this could
easily be accomplished within the proposed FORR procedural parameters. Indeed, the FORR

53

TRB Report, pp. 110-19.
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process could serve as a proving ground for the Benchmark Method, allowing the Board to work
out issues through precedent that eventually could be formalized in a rulemaking proceeding. In
the absence of formal rules, rate benchmarking offers less predictability for the parties, however.
V.

To address the negative impact of “rate bundling” on the accessibility of rate
remedies, FORR must be part of broad, holistic solution that includes enhanced
competition.
FORR must be part of a broader initiative to reduce reliance upon regulatory rate relief

by enhancing competition. Otherwise, railroads can continue to hinder the accessibility of rate
remedies through “rate bundling,” which ties a railroad’s offer of reasonable rates on some lanes
to a shipper’s acceptance of unreasonably high rates on other lanes.
Shippers repeatedly have complained that railroads can and do discourage rate
complaints by bundling all of a shipper’s traffic into “all or nothing” contracts. For example, a
shipper with 100 lanes may wish to challenge the rates in just 10 lanes as unreasonable. The
railroad will not contract for 90 lanes, however, while the shipper challenges the rates for the
other 10. Rather, the shipper must pay higher tariff rates in all 100 lanes and decide whether to
include some or all of the other 90 lanes in the rate case if it believes those tariff rates are
unreasonably high. That is the main, if not sole, reason why recent SAC cases involving carload
traffic brought by DuPont, Total Petrochemicals, and M&G Polymers have encompassed
anywhere from 60 to 138 lanes. Even in an expedited FORR process, the prospect of paying
tariff rates on all lanes presents a significant barrier to a shipper seeking rate relief.
Railroads can insist upon bundling in most instances because the shipper has no
alternative for most, if not all, of the remaining 90 lanes in the above example. As a result, the
railroad faces little to no risk of losing that traffic while the shipper pays higher tariff rates on all
lanes during the pending rate case. If a shipper has competitive alternatives for enough of the
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remaining lanes that the railroad risks losing significant traffic volume if it only offers a bundled
contract for all 100 lanes, railroads would have to factor that consequence into their negotiating
position. But that is a very rare scenario. Enhanced competition, through measures such as
competitive switching and changes to the Board’s “bottleneck rules,” can create a more level
playing field. Increasing the number of lanes and traffic volume with a competitive option
means that a railroad has less leverage to hold that traffic hostage to discourage challenges to
unreasonable rates in other lanes. Shippers, in turn, will be better able to benefit from improved
access to rate reasonableness regulatory protections through FORR.
Congress intended that enhanced competition play an important role within the broad
deregulatory framework of the Staggers Rail Act of 1980 by allowing the market, rather than the
government, to regulate a greater portion of rail movements.
The new railroad transportation policy established by this bill
emphasizes the need for increased intramodal and intermodal
competition . . . As the Government moves toward significantly
less regulation of the services offered by railroads, the Government
should encourage, rather than discourage, competition among
railroads. Competition among railroads, or at least the realistic
threat of competition, can serve as an important safeguard against
inadequate service or unreasonably high prices.” 54
The Conference Committee underscored the importance of increasing competition when it noted
that “[a] number of provisions [in the bill] are included to foster greater competition by
simplifying coordination, minor merger procedures, entry and reciprocal switching
agreements.”55 The Congressional emphasis is to “foster” greater competition.
The national rail transportation policies to enhance competition are designed as a
complement to, not a substitute for, regulatory rate protections. Enhanced competition both

54

S. Report No. 96-470, 96th Cong. 2d Sess., p. 41 (emphasis added).

55

H. Report No. 96-1430, 96th Cong 2d Sess., p. 80 (emphasis added).
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reduces the need for regulatory rate protection and enhances the accessibility and effectiveness
of rate remedies when needed. The Coalition Associations urge the Board to progress pending
proposals to enhance competition together with its EP 755 and EP 756 proposals to make
regulatory rate reasonableness remedies more accessible.

Respectfully submitted,

/s/ Jeffrey O. Moreno
Jeffrey O. Moreno
Karyn A. Booth
Jason D. Tutrone
Thompson Hine LLP
1919 M Street, N.W., Suite 700
Washington, DC 20036
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Docket No. EP 755 et al.
PART 1111—COMPLAINT AND INVESTIGATION PROCEDURES
3. The authority citation for part 1111 is revised to read as follows:
49 U.S.C. 10701, 10704, 11701, and 1321
4. Amend § 1111.3 by revising paragraph (c) to read as follows:
§ 1111.3 Amended and supplemental complaints.
* * * * *
(c) Simplified Standards. A complaint filed under Simplified-SAC or Three-Benchmark
may be amended once before the filing of opening evidence to opt for a different rate
reasonableness methodology, among Three-Benchmark, Simplified-SAC, or stand-alone cost. If
so amended, the procedural schedule begins again under the new methodology as set forth at §§
1111.9 and 1111.10. However, only one mediation period per complaint shall be required. A
complaint filed under Final Offer Rate Review may not be amended to opt for Three-Benchmark,
Simplified-SAC, or stand-alone cost, and a complaint filed under Three-Benchmark, SimplifiedSAC, or stand-alone cost may not be amended to opt for Final Offer Rate Review.
0.

Amend § 1111.5 by revising paragraphs (a), (b), (c), and (e) to read as

follows: § 1111.5 Answers and cross complaints.
(a) Generally. Other than in cases under Final Offer Rate Review, which does not require
the filing of an answer, an answer shall be filed within the time provided in paragraph (c) of this
section. An answer should be responsive to the complaint and should fully advise the Board and
the parties of the nature of the defense. In answering a complaint challenging the reasonableness
of a rail rate, the defendant should indicate whether it will contend that the Board is deprived of
jurisdiction to hear the complaint because the revenue-variable cost percentage generated by the
traffic is less than 180 percent, or the traffic is subject to effective product or geographic
competition. In response to a complaint filed under Simplified-SAC or Three-Benchmark, the
answer must include the defendant’s preliminary estimate of the variable cost of each challenged
movement calculated using the unadjusted figures produced by the URCS Phase III program.
(b) Disclosure with Simplified-SAC or Three-Benchmark answer. The defendant must
provide to the complainant all documents that it relied upon to determine the inputs used in the
URCS Phase III program.
(c) Time for filing; copies; service. Other than in cases under Final Offer Rate Review,
which does not require the filing of an answer, an answer must be filed with the Board within
20 days after the service of the complaint or within such additional time as the Board may
provide. The defendant must serve copies of the answer upon the complainant and any other
defendants.
* * * * *
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(e) Failure to answer complaint. Other than in cases under Final Offer Rate Review,
which does not require the filing of an answer, averments in a complaint are admitted when not
denied in an answer to the complaint.
* * * * *
6. Amend § 1111.10 by adding paragraph (a)(3) to read as follows:
§ 1111.10 Procedural schedule in cases using simplified standards.
(a) Procedural Schedule. Absent a specific order by the Board, the following general
procedural schedules will apply in cases using the simplified standards:
* * * * *
(3)(i) In cases relying upon the Final Offer Rate Review procedure:
(A) Day -5—Complainant files notice of intent to initiate case and serves notice
on defendant.
(B) Day 0—Complaint filed; discovery begins.
(C) Day 2135—Discovery closes.
(D) Day 3549—Market dominance filings, rate reasonableness analyses, and final offers.
(E) Day 4559—Replies.
(F) Day 5266—Telephonic evidentiary hearing before an administrative law
judge, as described in § 1111.142(ce) of this chapter, at the discretion of the complainant
(market dominance).
(G) Day 135119—Board decision.
(ii) In addition, the Board will appoint a liaison within five business days after the
Board receives the pre-filing notification.
(iii) With its final offer, each party must submit an explanation of the methodology it
used.
(iv) The complainant may elect to use the streamlined market dominance approach in
§ 1111.14 of this chapter, if it can make a prima facie showing on market dominance pursuant to
§ 1111.13(b) of this Chapter. Otherwise, the bifurcated market dominance procedures in
§ 1111.12 of this Chapter are applicable.
* * * * *
7. Amend § 1111.11 by revising paragraph (b) to read as follows:
§ 1111.11 Meeting to discuss procedural matters.
*****
(b) Stand-alone cost or simplified standards complaints.
(1) In complaints challenging the reasonableness of a rail rate based on stand-alone cost,
Simplified-SAC, or Three-Benchmark, the parties shall meet, or discuss by telephone or
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through email, discovery and procedural matters within 7 days after the complaint is filed
in stand-alone cost cases, and 7 days after the mediation period ends in Simplified-SAC
or Three-Benchmark cases. The parties should inform the Board as soon as possible
thereafter whether there are unresolved disputes that require Board intervention and, if so,
the nature of such disputes.
(2) In complaints challenging the reasonableness of a rail rate under Final Offer Rate
Review, the parties may not seek Board intervention in discovery disputes, but the parties should
discuss discovery matters with one another to the extent necessary.
PART 1114—EVIDENCE; DISCOVERY
8. The authority citation for part 1114 continues to read as follows:
5 U.S.C. 559; 49 U.S.C. 1321.
9. Amend § 1114.21 by adding paragraph (a)(4) to read as follows:
§ 1114.21 Applicability; general provisions.
(a) * * *
(4) Time periods specified in this subpart do not apply in cases under Final Offer Rate
Review or to the bifurcated market dominance approach. Instead, parties in cases under Final
Offer Rate Review and the bifurcated market dominance approach should serve requests,
answers to requests, objections, and other discovery-related communications within a reasonable
time given the length of the discovery period.
* * * * *
5. Amend § 1114.24 by revising paragraph (h) to read as follows:
§ 1114.24 Depositions; procedures.
* * * * *
(h) Return. The officer shall securely seal the deposition in an envelope endorsed with
sufficient information to identify the proceeding and marked “Deposition of (here insert name of
witness)” and shall either personally deliver or promptly send the original and one copy of all
exhibits by e-filing (provided the filing complies with 49 CFR 1104.1(e)) or registered mail to
the Office of Proceedings. A deposition to be offered in evidence must reach the Board not later
than 5 days before the date it is to be so offered.
* * * * *
6. Amend § 1114.31 by revising paragraphs (a) and (d) to read as follows:
§ 1114.31 Failure to respond to discovery.
(a) Failure to answer. If a deponent fails to answer or gives an evasive answer or
incomplete answer to a question propounded under § 1114.24(a), or a party fails to answer or
gives evasive or incomplete answers to written interrogatories served pursuant to § 1114.26(a),
the party seeking discovery may apply for an order compelling an answer by motion filed with
the Board and served on all parties and deponents. Such motion to compel an answer must be
filed with the Board and served on all parties and deponents. Except in cases under Final Offer
Rate Review or the bifurcated market dominance approach, such Such motion to compel an
answer must be filed with the Board within 10 days after the failure to obtain a responsive
answer upon deposition, or within 10 days after expiration of the period allowed for submission
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of answers to interrogatories. On matters relating to a deposition on oral examination, the
proponent of the question may complete or adjourn the examination before he applies for an
order. Motions to compel may not be filed in cases under Final Offer Rate Review.
(1) Reply to motion to compel generally. Except in rate cases to be considered under
the stand-alone cost methodology, or simplified standards, Final Offer Rate Review, or the
bifurcated market dominance approach, the time for filing a reply to a motion to compel is
governed by 49 CFR 1104.13.
(2) Motions to compel in stand-alone cost and simplified standards rate cases. (i)
Motions to compel in stand-alone cost, Simplified-SAC, and Three-Benchmark rate cases
must include a certification that the movant has in good faith conferred or attempted to confer
with the person or party failing to answer discovery to obtain it without Board intervention.
(ii) In a rate case to be considered under the stand-alone cost, Simplified-SAC, or
Three-Benchmark methodologies, a reply to a motion to compel must be filed with the Board
within 10 days of when the motion to compel is filed.
(3) Motions to compel in final offer rate review cases. (i) In a rate case to be considered
under the final offer rate review process, each party may file a single motion to compel on Day
25 of the discovery period. All of a party’s discovery disputes with the other party must be
consolidated into this single motion. Replies are due within seven days and rebuttals seven
days thereafter. The Board will endeavor to issue its decision seven days after the filing of
rebuttals. (ii) The procedural schedule for final offer rate review cases shall be tolled from Day
25 until the Board decides any motions to compel. Upon issuance of the Board’s decision, the
normal procedural schedule will resume, and the parties shall have the remaining ten days
before discovery closes to comply with a Board decision ordering a party to respond to
discovery.
(4) Motions to compel under the bifurcated market dominance approach outside of
Final Offer Rate Review cases. Other than in cases under Final Offer Rate Review, when
market dominance is litigated pursuant to the bifurcated approach in § 1111.12 of this Chapter,
motions to compel discovery shall be governed by the procedures set forth therein.
(3)(5) Conference with parties on motion to compel. Within 5 business days after the
filing of a reply to a motion to compel in a rate case to be considered under the stand-alone cost
methodology, Simplified-SAC, or Three-Benchmark, Board staff may convene a conference
with the parties to discuss the dispute, attempt to narrow the issues, and gather any further
information needed to render a ruling.
(4)(6) Ruling on motion to compel in stand-alone cost, Simplified-SAC, and ThreeBenchmark rate cases. Within 5 business days after a conference with the parties convened
pursuant to paragraph (a)(35) of this section, the Director of the Office of Proceedings will issue
a summary ruling on the motion to compel discovery. If no conference is convened, the Director
of the Office of Proceedings will issue this summary ruling within 10 days after the filing of the
reply to the motion to compel. Appeals of a Director’s ruling will proceed under 49 CFR
1115.9, and the Board will attempt to rule on such appeals within 20 days after the filing of the
reply to the appeal.
* * * * *
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(d) Failure of party to attend or serve answers. If a party or a person or an officer,
director, managing agent, or employee of a party or person willfully fails to appear before
the officer who is to take his deposition, after being served with a proper notice, or fails to
serve answers to interrogatories submitted under § 1114.26, after proper service of such
interrogatories, the Board on motion and notice may strike out all or any part of any pleading of
that party or person, or dismiss the proceeding or any part thereof. Such a motion may not be
filed in a case under Final Offer Rate Review. In lieu of any such order or in addition thereto,
the Board shall require the party failing to act or the attorney advising that party or both to pay
the reasonable expenses, including attorney's fees, caused by the failure, unless the Board finds
that the failure was substantially justified or that other circumstances make an award of expenses
unjust.
PART 1115—APPELLATE PROCEDURES
12. The authority citation for part 1115 continues to read as follows:
5 U.S.C. 559; 49 U.S.C. 1321; 49 U.S.C. 11708.
13. Amend § 1115.3 by revising paragraph (e) to read as follows:
§ 1115.3 Board actions other than initial decisions.
* * * * *
(e) Petitions must be filed within 20 days after the service of the action or within any
further period (not to exceed 20 days) as the Board may authorize. However, in cases under Final
Offer Rate Review, petitions must be filed within 5 days after the service of the action, and
replies to petitions must be filed within 10 days after the service of the action.
* * * * *

